DARM @0, 0 Confor () RICS S22 5, i it

e Tl L — Chartorsed Forimen vt UXGLISI IR TAG

THE TREE SAFEY GROUP

TREE MANAGEMENT FOR PUBLIC SAFETY

Trees define our landscape. From the London planes that line our city streets, through the
oak forests of Southern England to isolated pines on remote uplands, trees are ubiquitous.
Over thousands of years we have learnt to care for our trees and live with them. Woodland
and pollard management is one of the oldest skills of man and one of the most natural. The
tension between the benefits of trees, their beauty and the shade they throw on hot days and
the risks posed by them is one which we have long managed and is generally accepted and
understood by society. Because risks from trees have long been managed they have not been
high on the list of public concerns and pressure to codify how to handle them has historically
been low.

However, public attitudes to risk are always changing and as a consequence of a number of
factors including well publicised legal cases there is a need now to debate how we handle the
risks from trees. This solution needs to ensure both that the owners of trees who are charged
with a duty of care can demonstrably discharge that duty and those that carry out the work,
such as arboriculturists are operating in a framework which would allow them to demonstrate
in a Court of law that they have acted properly.

There is a wide range of people and skills involved in the owning and managing of trees and
a corresponding range of viewpoints. These constituencies include Urban tree officers
charged with a complex task of maintaining trees in heavily used urban environments, while
balancing the need to maintain valuable mature trees against providing continuity and looking
after public safety: Private landowners of varying sizes with miles of roads varying from
intensive to infrequent use, publicly open gardens and public footpaths, who need to balance
resources between these areas; Institutional Landowners both from public and private sectors
face combinations of these factors and millions of private householders on a smaller scale
face similar issues. The public have an important view of wanting to benefit from managed
trees and but limited appetite to pay the costs. Within this, arboriculturists have a central part
in the debate both because of their knowledge and experience in tree management but also
because they are the ones to whom most often detailed inspection of trees is delegated.
However, other professionals such as Chartered Foresters and Chartered Surveyors have
important voices.

Somewhat over a year ago it became clear that that the Forestry Commission might be in
position to facilitate a process to help standardise approaches to tree safety management. |
became involved at this point and we brought together a group representing a wide cross
section of those affected by the issues. This includes many of the organisations speaking
today. | have been impressed by the willingness of all parties to work together and by the
very high degree of agreement. Among the issues that became clear early on in the discussion
was the complexity caused by the wide range of interest parties and the need to develop



cross-industry understanding and support. A sensible solution can only be found by working
with all sectors involved in the management of trees. This conference is a key part of that
process. The Tree Safety Group has made this conference possible and I would also like to
thank each of you for taking the time to attend today.

Somewhat over a year ago it became clear that that the Forestry Commission might be in
position to facilitate a process to help standardise approaches to tree safety management. |
became involved at this point and we brought together a group representing a wide cross
section of those affected by the issues. This includes many of the organisations speaking
today. | have been impressed by the willingness of all parties to work together and by the
very high degree of agreement. Among the issues that became clear early on in the discussion
was the complexity caused by the widely range of interested parties and the need to develop
cross industry understanding and support. A sensible solution can only be found be by
working with all sectors involved in the management of trees. This conference is a key part of
that process. The Tree Safety Group have made this conference possible and | would very
much like to thank all the organisations who have participated. However, the main issue of
today is to learn from a wider audience and | would also like to thank each of you for taking
the time to attend today.
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David has a PhD in physics, worked in the Scientific Branch of the Greater London
Council for fourteen years, and for the last eighteen years has worked in academia
studying and researching risk management.

He has worked on environmental risks, nuclear waste, transport safety (road, rail,
ships and planes), food safety, safety at home, and so on.

He is currently Professor of Risk Management at Middlesex University and amongst
other things teaches an MSc in this topic.

He quite often defends local authorities in legal cases involving accidents. In 2006 he
published a book on environmental health policy for the London School of Hygiene
and Tropical Medicine.



TREE MANAGEMENT FOR PUBLIC SAFETY
RISK DECISION-MAKING FOR DEFENDABLE TREE RISK
MANAGEMENT
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Professor of Risk Management
Centre for Decision Analysis & Risk Management (DARM)

Middlesex University
www.mdx.ac.uk/risk

Introduction

This conference addresses a topic which is important for a number of reasons. On reflection,
it is obvious that trees play a significant role in the nation’s culture, history, economy, health
and welfare. Like all things, including valued-things, they may also occasionally harm
people too. Twenty or so years ago the German sociologist, Ulrich Beck (1986), coined the
term ‘risk society,” not meaning to imply a general increase of risk in society, but rather a
society that is organised in response to risk. ‘It is a society increasingly preoccupied with the
future (and also with safety), which generates the notion of risk' (Giddens, 1999). The ‘risk
society’ has had many impacts upon life in Britain, possibly more than any other place, and
some are detrimental. Preoccupation with e.g. the risk of injury can lead to the loss of valued
things and the curtailment of beneficial activities; to an over-emphasis on management
strategies (which may or may not work) and the generation of mountains of paperwork; to
ill-health, economic disadvantage, and intellectual demise. Traditionally Britain has fought
hard to promote sensible management and regulation, that is, of a kind which is effective,
efficient and also sensitive to the public interest. Currently there are grounds for concern that
complex and largely unintentional societal pressures are leading to risk-averse behaviour
which runs counter to these earlier ideals.

This paper aims to contribute to this conference by identifying and addressing three
questions:

e What might be the elements of a defendable policy on public safety?

e Isrisk assessment a solution or part of the problem?

e Who is best placed to chart the way ahead?

Elements of a Defendable Policy
HM Treasury has produced clear and informative guidance on policy in its influential ‘Green
Book’ (HMT, 2003). The Green Book is no recipe for rampant intervention, posing at the
outset two questions which it says any policy maker should consider before acting:

e Are there better ways to achieve this objective?

e Are there better uses for these resources?

These simple questions are surprisingly powerful in exposing proposals that are non-optimal,
not in the public interest, and otherwise irrational. In a comparatively recent and new
venture, HMT has also produced an ‘Orange Book’ more specifically focused on the
management of risk (HMT, 2004), and a supplement to this specifically on risks to the public
(HMT, 2005). In this latest work HMT seeks to discuss the merits and disadvantages of the
various options for dealing with risks which are of concern to the public and states that the
following principles should apply:

e openness and transparency

e involvement of those concerned



e proportionality and consistency
e use of evidence
e responsibility

These principles, properly applied, reinforce the UK’s traditional, sound approach to
decision making and would appear to be essential ingredients of a defendable policy. A word
of warning, however, is signalled by Hood and colleagues (2001) in their analysis of
regulatory regimes, including those falling under the spotlight of public and media attention,
as in the aftermath of tragedies. They refer to the phenomenon of the ‘tombstone’ pattern of
risk regulation whereby measures are implemented more as a monument to public emotions
over past tragedies, than as a considered response in the light of all the circumstances. Not
that Hood et al. seek to deter opinion responsiveness in decision making, this being an
essential constituent of democratic government, but rather to emphasise that even in post-
event situations, the true measure of a regulatory response remains the extent to which it has
been carefully reasoned.

Risk Assessment the Solution or Part of the Problem?

Admirable work has been done on risk assessment in many sectors and properly done it is an
impressive and beneficial tool for decision makers (HSE, 2001; Starr, 2003). However, risk
assessment has largely developed in the industrial-occupational sector and its transference to
public sector situations and risks is not unproblematic (Better Regulation Commission, 2006;
Ball, 2007)." This is because most guidance on the implementation of risk assessment
emphasises risk reduction with seldom if at all any specific mention of a need to consider the
impact upon the benefits of an object or an activity,? a point which has been well-made by
Adams (1995). There is an ongoing stream of stories of things and activities which have been
prevented in the name of safety despite these things having clear benefits of one kind or
another. These range from children’s activities like school cookery and woodwork classes, to
the removal of trees in towns.

It would appear that the solution to this might be to replace the current style of risk
assessment with a form of risk-benefit assessment which formally recognises the benefits of
e.g. trees and requires decision makers to weigh benefits against risk when making
management decisions. What benefits might one consider? This would be for the industry,
stakeholders and other interested parties to enumerate, but surely it would include public
health, the oft-neglected part of “health and safety,” for one! The psychological and physical
health benefits of trees and forests are increasingly understood,® if sometimes forgotten, not
to mention their role as an essential part of the ecosystem, whether managed or left in their
wilderness state.

Who Should Chart the Way Ahead?

The general position is that responsibility for the ‘safety case’ rests with the operator, that is,
the industry sector which is the duty holder (e.g. Cullen, 1990). In the case of tree safety and
the public this would be the arboricultural industry. The HMT principles, however, call for
the involvement of stakeholders and interested parties in the decision process. This would be
particularly important in situations where the items to be managed have significant meaning

! Bill Callaghan, Chair of the Health and Safety Commission, also issued a statement on 22 August 2006 which
“tells health and safety pedants to ‘get a life’”.

2 See, for example, HSE’s “Five steps to risk assessment’ or BS 8800:2004.

% See for example S. E. Gill et al. on the role of the green infrastructure in towns, and recent research by the
London School of Hygiene and Tropical Medicine on the ability of trees to filter fine particulate matter from

the atmosphere and so reduce health risk (pers. com. Sotiris Vardoulakis).



for third parties, as do trees and forests. Some danger lurks here. As sociologists Collins and
Evans (2007) put it, there exists a ‘Problem of Extension,” namely, how do we know how to
balance expert and layperson inputs to decision making? In the post-modern era the claim
has been made that ordinary people are wiser than experts in some technical areas. Although
controversial, and totally wrong in some situations, it may be that in the case of arboriculture
the public and interest groups should have a greater input in identifying the multifarious
benefits of trees, if not the quantification of these benefits which would be more the domain
of expertise. Either way, the greatest reservoir of arboricultural expertise resides within the
industry sector and this alone is a powerful justification for the sector taking the lead in
determining the approach to the management of public safety.
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Nick Eden has a Forestry degree, is a Chartered Environmentalist, a Chartered Foresters and
a Fellow of the Arboricultural Association. He has worked as a forestry harvesting
contractor, a tree surgeon, a local government arboriculture and parks manager and as a past
technical officer of the Arboricultural Association and is now its Director.

In local government Nick successfully defended his employer before a coroner, developed
guidance on trees and trenching that became nationally accepted and won two legal battles
against utility gangs damaging tree roots. Within the Arboricultural Association he has first
hand experience of every area of the Association’s work in setting standards, promoting
standards and enabling people to meet them.



TREE MANAGEMENT: REVIEWING CURRENT RANGE & PURPOSE
OF STANDARDS

Nick Eden, BSc Hons, CEnv, MICFor, F.Arbor.A.,
Director of the Arboricultural Association
Ampfield House, Ampfield, Romsey, Hants, SO51 9PA

Summary

Trees need managing because it is not appropriate to let them follow their natural life cycle
and die or fall down where they coexist with humanity. A number of standards exist which
guide tree managers when they make decisions about tree inspections and remedial works.
Focus on these standards has traditionally been to examine what should be (or should have
been) done but could equally be used to justify what may not need doing. Society must
understand the benefits of trees and thereby accept the fact that there will always be some
human loss caused by tree failure.

There are many reasons one might wish to manage trees: for the production of timber, for the
provision of shade, for visual amenity, for the avoidance of injury to people or damage to
property and so on. These reasons are not necessarily exclusive. The scope of this paper is
limited to the management of trees in the context of the risk of people being killed, injured or
property being damaged by tree failure.

Management to prevent death, injury and damage

In this context it is generally accepted that not all trees can be left to complete their natural
life cycle, culminating in the death or destabilisation of the tree, without human intervention.
Further, it is generally accepted that the amount of human intervention should be proportional
to the likelihood of death, injury or damage that would result from tree failure should there be
no intervention.

Human intervention in the natural life cycle of a tree involves someone making an assessment
of the condition of that tree, the risk it poses to persons or property and then deciding if any
action is necessary to limit that risk. The arboricultural industry draws on a number of
‘standards’ when determining its practice of tree management.

Variety of Standards

The following standards have arisen over a number of decades and shape the way society
deals with tree management in the context of the risk of people being killed, injured or
property being damaged by tree failure:

The Occupiers Liability Act 1957 & 1984

The Health and Safety at Work etc Act 1974

The Local Government (Miscellaneous Provisions) Act 1976

Highways Act 1980

Network Management Manual (Highways Agency 2007)

Government Circular 90/73 — Inspection, Maintenance and Planting of Roadside Trees on
Rural Roads

e Government circular 52/75 — Inspection of Highway Trees



e Well Maintained Highways: Code of Practice for Highway Maintenance Management,
Department of Transport 2005

e HSE Sector Information Minute (SIM 01/2007/05) Management of Risk from Falling
Trees

e Half a dozen or so legal cases that have become relevant case law

e Guidance from professional bodies e.g. Tree Surveys: A guide to good practice
(Arboricultural Association) and Basic and Professional Tree Inspection courses (Lantra
Awards)

e Guidance from major landowners e.g. Forestry Commission and local authorities

e Societal expectations.

The very wide ranging scope of these standards, their varying weights in terms of
information, advice, guidance, rule or law and the wide variety of circumstances they
influence is likely to be a factor contributing to the variance seen in tree management
practices in the UK.

Variety of Practice

There are four fundamental questions to be asked when devising a tree management regime

1. Which trees need inspecting?

2. How often do they need inspecting?

3. What level of competence should the inspector have?

4. How should the trees be inspected?

The first two questions are strategic issues and need addressing before the subsequent
questions. The latter two questions are issues of implementation once the strategic decisions
have been made.

Standards and practice in the strategic areas (which trees and how often) are necessarily
broader in specification, interpretation and application than for the standards and practice of
implementation (competence of inspectors and how to inspect trees). There are well
established courses training people to be competent tree inspectors but less guidance
available to assist people making strategic decisions on whether to inspect their trees or not,
or which ones to inspect, or how frequently to inspect them.

There have been a number of recent high profile cases where trees have failed resulting in
people being injured or killed*. On occasions the Police and the Health and Safety Executive
have been involved in subsequent investigations.

Consequence

Anecdotal evidence suggests that a consequence of the variety of standards and recent tree
failures and investigations is a polarisation of tree owners from those who overreact and as a
result over inspect and/or over specify remedial actions to trees, through to those who choose
to do nothing and ignore their minimum legal responsibilities.

Recommendations

1. For tree risk management to be pitched at a level to be of maximum benefit to society it is
essential that measures to control risk are proportionate to the magnitude of the risk. A
fatality rate of 5 deaths per year from falling trees or parts of trees in the UK must be

L EDEN (2007) Towards a National Standard for Tree Risk Inspections, Arboricultural Journal 30 127 — 136,
AB Academic Publishers, The Old Vicarage, Church Street, Bicester, Oxon OX26 6AY



balanced against the benefits afforded by trees and the other risks at large faced by
society (e.g. road traffic accidents, stress etc).

2. The various standards relevant to tree risk management have traditionally been used to
justify what should be (or should have been) done. It is equally valid to use them to
justify why trees in certain circumstances need not be inspected or need only be inspected
and re-inspected at a low frequency.

3. Between 2002 and 2007 the 33 London Boroughs removed 40,000 street trees. 30,000
(75%) of these tree removals were for “health and safety reasons”. These included trees
that had been damaged by storms and posed a risk from falling branches; trees that were
suffering from disease; and trees that had reached the end of their natural life and could
have failed structurally (Anon, 2007)2. Dubbed “London’s Chainsaw Massacre” this
easily made national news. It is perhaps more important that society is made aware of the
benefits of trees and that these benefits can only be realised by accepting a low level of
risk from falling trees or parts of trees. Further, that the risks to society are greater
through tree removal than through tree retention, accepting that there will from time to
time be fatalities from tree failure.

Conclusion

It is neither practical nor desirable to eliminate the risk of death, injury or damage from
falling trees or parts of trees though it is appropriate to set an appropriate tree management
regime starting at a strategic level of which trees and how often before embarking on the how
and by whom. Risk limitation strategies must reflect the magnitude of the risk not the
magnitude of the media coverage from the occasional accident. This will only occur when
society understands the benefits of trees.

2 Anon (2007) Chainsaw massacre — A Review of London’s Street Trees, London Assembly, May 2007
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Andy Tipping is the Principal Arboricultural Officer at the London Borough of Barnet
and the current Chair of the London Tree Officers Association (LTOA).

He started working with trees in early 1987 and was involved in the great storm clear up
later that year. He stopped working as a climbing arborist to enter into tree management
in 1995. A Londoner, he has come through the ranks of Local Authority and now
manages a team of Tree Officers.

His specific interests lie in trees and building subsidence and urban tree management.

Recent Activities
Contributing to the LTOA Risk limitation Strategy for Tree Root Claims, a working
guidance for managing tree stocks in areas of building movement.

The Joint Mitigation Protocol (JMP), a breakthrough in subsidence management agreed
between Local Authorities and the Insurance industry.

Andy has also worked extensively trialling CAVAT (Capital Asset Value for Amenity
Trees).

He has recently been interviewed by The Times, the Guardian, Evening Standard and
others and has appeared on the Trees that Made Britain (BBC), The Insider (C4), Inside
Out (BBC) and has been published in The Forester, the Institute of Chartered Foresters
magazine.



THE ROLE OF LOCAL AUTHORITY TREE OFFICERS

Andy Tipping, Principal Arboricultural Officer
London Borough of Barnet
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Introduction

Local Authority Tree Officers are responsible for the management of large quantities of trees.
A major element of this responsibility is to carry out tree surveys and inspections with regard
to public safety, and the ability to recognise and understand the significance of tree diseases
and disorders. Trees are not only inspected for hazard and many trees would not reach
maturity without remedial intervention identifiable only through regular inspection.

The Role of the Tree Officer

Local Authorities manage substantial areas of land, urban, rural or otherwise and the make up
and public use of these areas can vary considerably. Local Authorities usually employ a small
group of Tree Officers and these are expected to manage, protect and enhance the council’s
tree resource for the benefit of all, acknowledging the importance of trees in the wider
landscape and also understanding the significance of the dangers they can pose.

The tree stock can be located in many different areas with distinctly different characteristics,
tree type and methods of management options and include: Highways, Parks, Woodlands,
Playing fields, Schools & nurseries, Sports centres, Play areas, Social care & sheltered
housing, Riparian, Golf courses, Allotments, Cemeteries, Libraries, Housing Estate and
tenanted back gardens etc etc.

This list is purposefully long in order to clarify that without systematic planned inspection,
the overall management of a tree stock would be chaotic, ineffective, costly and in the
unfortunate case of personal injury through tree failure, potentially negligent. It also
highlights the level of responsibility that each Tree Officer faces and that this responsibility
cannot be ignored or caveated. Worryingly, this is not always the case, and some Local
Authorities have no specialist Arboriculturists to call on as recently highlighted in Trees in
Towns 11, (Britt & Johnston, 2007).

A significant body of research and consequent publications in the past 20 years focusing on
tree health, disease and disorders has lead to a knowledge base that cannot be ignored. This
work has been some of the most impressive research ever undertaken with regard to tree
biomechanics, biology and the organisms they host, and has empowered Arboriculturists with
a greater understanding of the identification and significance of different pests, diseases and
disorders.

Landowners have a legal Duty of Care and this is well documented and the recent case of
Poll v Bartholomew (Anon, 2006) has brought this area of responsibility to the attention of
the wider stakeholder community, but of more consequence and relevance to Local
Authorities is the judgement of Chapman v London Borough of Barking & Dagenham (Anon,
2007).



Chapman v Barking & Dagenham 1998

Mr Chapman was severely injured by the impact on the cab of his van from a falling limb
from a Horse Chestnut tree in winds of 80mph in 1990. He was driving in a London street,
heavily trafficked with a bus route and a school and was left a paraplegic by this impact.

The initial judgement found in favour of Mr Chapman and an appeal was launched. The
Appeal was dismissed and damages awarded.

The Appeal Judgement contained the following rulings
e anperson is liable for a nuisance constituted by the state of his property
e if by neglect of some duty he allowed it to arise
e he omits to remedy it within a reasonable time after he did or ought to have become
aware of it

The Appeal also contained the following statements

e while it is common ground that it was the defendants’ duty regularly to inspect road-
side trees, they had not attempted to carry out that duty

e they were reactive, responding to complaints, but not pro-active.

e the tree was diseased and had been for a long time

e aclear duty on the defendants to conduct “systematic expert inspection” of the trees in
or close to their highways

e there had been no “full” inspection of the trees in Lodge Avenue between the Great
Gale of October 1987 and the accident, and there should have been at least one.
(Three years)

Inspections of trees adjacent to the public highway are therefore not discretionary, but their
regularity needs to be confirmed. This is the ambition of this conference and the industry
statement that will eventually emerge.

The benefit of regular tree inspection and management

Tree Officers are the first line of defence for retaining trees against pressures from
Development, Subsidence claims, Vehicle Crossover applications and increasingly persistent
demands from residents to remove trees for cosmetic or minor nuisance reasons and referring
these cases to local politicians if their request is (rightly) refused. Any subsequent threat of
legal action can be more confidently dealt with when we are managing and inspecting our
trees on a regular, planned basis.

Trees are not inspected for hazard alone, though undeniably one of our primary functions is
as arboricultural risk managers. At every Local Authority, senior managers and accountants
are assessing the cost of every department annually and carrying out financial risk
assessments to reduce staff costs. A figure of 1:10,000,000 chance of death from falling trees
could be the tipping point in deciding to cut both posts and budgets. Fortunately most
councils understand the importance of a well maintained tree stock in adding value to the
area, both financially and aesthetically, and acknowledge the importance most residents place
on the trees in their area.

During the course of surveying, many defects will be identified that can be remedied before
they become an irreversible mechanical weakness and early detection of these problems will
result in a healthier mature tree stock. These problems may be inherent in the structure of the



tree or caused by external influences such as root damage caused by utility trenching, high-
sided vehicles, pest infestation, vandalism and others.

Regular inspection is vital due to the changing use of land and also to the impact on trees
both above and below ground. Urban areas are extremely fluid and land uses can change
quickly with new risks, impacts and pressures on trees.

Conclusion

Greater resources are needed to manage trees in a systematic and professional manner, both
financially and physically. Economic pressures on Local Authorities create the option of
removing effective tree management as a core element of public service, tempting when they
are informed by a risk of death as low as 1:10m, a figure that would surely be higher without
the diligence and hard work of Tree Officers up and down the country. This misleading figure
will lead to increased incidents of structural failure when trees are managed on an ad hoc fire
brigade service or at extended frequencies of inspection to the detriment of all stakeholders.

There is a growing band of well qualified, committed and professional men and women
willing to take on the greatly rewarding burden of responsibility of keeping our trees healthy,
safe and in place for the benefit of all and to put in place systems to retain or improve this
level of tree cover for future generations.
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Vassili works on international conservation problems, in particular the whaling issue.
This involves policy and scientific issues, international law and political
considerations.

He has a degree in biology, an M.Sc. by research on the feeding ecology of sperm
whales in the Galapagos.

He is an honorary research associate at the University of Bristol and has worked to
produce a coastal zone management plan for the Sultanate of Oman, where a wide
variety of interests in the coastline had to be accommodated through a process of
discussion and negotiation.

With Bristol colleagues, he set up www.BristolStreetTrees.org, a local community
group concerned with the loss of urban trees locally.

His scientific papers are mostly on whales and various aspects of the whaling issue
and also on sustainable use and other aspects of wildlife management.

He has written four children’s books and some 30 popular articles, the most recent
being on the loss of urban trees for the BBC Green Room series.



ARE TREES SAFE IN THE HANDS OF THE EXPERTS? -
THE PUBLIC’S STAKE IN TREE SAFETY.

Vassili Papastavrou.’

Summary

Bristol Street Trees is an organisation which was set up to promote the planting of
replacement and new street trees that will become large and also to slow the rapid loss of
street trees in Bristol’. Whilst the organisation’s focus is on street trees, we have become
engaged in discussions regarding the removal of some park trees. The reason for this is that
while we usually do not know in advance that street trees are about to be removed, in recent
months, notices have been posted in advance of the removal of park trees. Bristol Street
Trees does not have professional expertise on trees and risk. Hence this paper is written from
the perspective of a local group.

In Bristol (and elsewhere), decisions regarding the safety of trees on public land are made
exclusively by the officers in our city council often without consultation® with local groups
and individuals. Any interaction with the public is limited to the provision of advance
warning that trees are to be removed and justification of the decision, either before or after
the tree has been felled. This paper argues that such an approach often results in bad
decisions and the alienation of those in the local community who care most about trees.
There is no mechanism to balance the value of individual trees against any risk and consider
options other than felling all of which will have cost and aesthetic considerations. In
discussions, there is a failure to separate facts from values. Such a lack of consultation is
contrary to societal norms and both national and international law.

A way forwards is proposed via a proper process of consultation, where values are considered
in addition to facts.

Conflicting considerations and a rapidly changing context

Whilst positive public attitudes to trees and support for their retention have a long history
over more than two millennia and through a variety of cultures, other factors to be taken into
consideration in this discussion are rapidly evolving. There is now a public discussion of the
benefits that urban trees provide which are financial, through for example increases in house
prices and decreased air conditioning bills, environmental and aesthetic values. Older trees
provide historical continuity to the urban landscape, together with valuable wildlife habitat.
Also, the issue of climate change has moved very fast up the UK agenda in the last couple of
years. In conflict with this, the consequence of our risk-averse society is pressure for the
removal particularly of large trees®. It is this collision of conflicting ideologies which puts
the tree officer in a difficult situation.

Society increasingly favours consultation.  Council departments, which traditionally took
decisions in private, are being pressured to open up to public consultation. The planning

! Honorary Research Associate, University Of Bristol.

Bristol Street Trees, 17 Hartington Park, Bristol, BS6 7ES, UK. Vassili@No-17.demon.co.uk
2 www.BristolStreetTrees.org

® What constitutes consultation has been clarified in law — see next page.

* During 2007 and 2008, the loss of urban trees received a massive amount of media attention.




process (from urban planning strategies to individual applications) is an example where
consultation mechanisms are particularly mature.

Consequences for the Tree Officer

The consequence of these conflicting considerations, without a consultation process, is stress
for the tree officer who is trained to recognise “problems” in trees but has no formal way of
putting the benefits into an equation. On the other hand, the public understands the benefits
that the tree provides but does not give much consideration on a daily basis to any problems.
At present, the outcome at the level of an individual tree, regardless of any national or local
policies, seems to favour addressing any risk posed by the tree and ignoring consideration of
the benefit or services provided by the tree.

This paper argues that tree officers need to put their hands on their hearts and say that all this
has become too complex for them to handle on their own: the support of the public can only
be engaged through proper consultation thus bringing the debate into the open.

The legal requirement for consultation

The legal environment is also changing in a number of ways that reflect the tension between a
risk-averse society and the importance of public participation in decision making. Regarding
the latter, the societal norm of public participation has been put on a solid legal basis with the
adoption of international conventions and recent case law. The European Landscape
Convention and the Convention on Access to Information, Public Participation in Decision-
making and Access to Justice in Environmental Matters (Aarhus Convention) require
consultation. A number of recent cases have determined the necessity of consultation and
defined the meaning of consultation in practice. In the North East Devon Health Authority
(2001)° case Lord Woolf gave judgement that, “To be proper, consultation must be
undertaken at a time when proposals are still at a formative stage; it must include sufficient
reasons for particular proposals to allow those consulted to give intelligent consideration and
an intelligent response; adequate time must be given for this purpose; and the product of
consultation must be conscientiously taken into account when the ultimate decision is taken”.

Avoiding nasty surprises: the rationale for including the public in the debate.

Members of the “public” can bring a wide variety of skills and information to the debate.
Beyond those who happen to have professional skills (lawyers, architects, landscape
architects, urban planners, professional botanists, ornithologists or mammalogists and
historians) and children (often with strong ethical views) there will also be extremely
knowledgeable amateurs and residents who can contribute simply because of their local
knowledge or the fact that they have lived in the area for a very long time. Most important of
all, the public has a contribution to make in considering ethical values. Without consultation
with the public the tree officer will have to react to nasty surprises, such as the discovery of
new information, or massive public objection, after he or she has already made the decision.
Avoiding “loss of face” makes reversing any decision reached without consultation
problematic, even in the light of new information.

In addition, decisions regarding trees are rarely black and white. There are often a range of
options to reduce any risk to acceptable levels; from felling to various forms of managed
retention. The public should share in deciding the outcome.

® R v North & East Devon Health Authority, ex parte Coughlan [2001] QB 213, [2000] 3 All ER 850, 97 LGR
703



Separating facts from values and understanding the nature of conflicts.

Over the last few years there have been a number of conflicts between my local council and
local groups or residents regarding the removal of trees. The conflicts seem to focus on the
larger and older trees, which happen also to have greater amenity value and importance to
wildlife®. Whilst such conflicts relate in part to a lack of consultation it is argued that the
conflicts relate also to confusion between facts and values. Berry (1993) categorises the
various kinds of conflict through a fact/value matrix. Though the Tree Officer is likely to
have a big (but not exclusive) role to play in determining the facts, she/he will have a much
smaller role to play in contributing to a discussion on values. For example, one person’s
ancient hedgerow tree and a remnant of a former landscape is another person’s misshapen
tree with two trunks not worth saving; value judgements influence attitudes which in turn
influence outcomes.

The solution

This paper argues that an important way forwards is through formal public consultation.
Although some have fears that consultation is cumbersome, however when genuine, it
dramatically improves relationships between the stakeholders who come to understand each
other’s positions and, through this, can work towards mutually acceptable solutions.
Consultation, therefore will lead to fewer acrimonious arguments and eleventh hour efforts to
halt tree removals that have already been decided.

A public consultation would also expose ethical values, such as the importance of the trees,
their aesthetic appeal or the value that local people do or do not put on wildlife. Thus one
great spotted woodpecker “drumming” and nesting in an urban environment can give
pleasure to huge numbers of people regardless of how common or rare this species is at a
national or international level. While this process might begin with the discovery of a
problem during a routine tree survey, once the notice is placed on the tree and the council
web site describing the problem, it is possible by these means that sufficient information will
lead to “intelligent consideration”’. The consultation would request respondents to separate
their responses into information on facts and values. All responses would be put on the web
site, together with the eventual decision and a process for appealing that decision. If no
responses are received, the tree officer would be entrusted to make the decision on the basis
of local strategies or policy.

Reference
Berry, J. K. 1993. Distinguishing data from information and understanding. GIS World.
October, 1993. pp. 22, 24.

® The importance to wildlife can result from the very things that are perceived as “problems” such as cavities
and holes, dead wood and the organisms such as fungi that thrive on it. In addition, many features of “old” trees
contribute to their aesthetic value.

"' Such as the difference between a risk and a hazard, and the option of managed retention instead of felling
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TREE SAFETY - THE LANDOWNER’S PERSPECTIVE

William Worsley FRICS
Deputy President, Country Land and Business Association (CLA)

Introduction

CLA members own or manage over half of the rural land of England and Wales and therefore
CLA members are responsible for the management of several million trees. As CLA gives
free advice to our members, on both forestry and legal issues, we know better than most that
there is a significant amount of concern over this issue

However it is a question of actual risk versus perceived risk

Land owners and land managers recognise that they have a duty of care and that in relation to
trees this means:

e To identify possible sources of foreseeable danger, and

e To remove them as far as is reasonably possible

Land owners value their trees and the contribution they make to the environment and the
landscape; however they feel that they are being driven into taking unnecessary and costly
decisions in managing their trees which are not proportionate to the actual risk of harm
caused by the trees.

Land based businesses have to carry out risk assessments for a whole range of different risks
and need to be able to prioritise these risks to decide where best to deploy their limited time
and resources to best effect. In this risk adverse society decisions are being made on the
perceived risks often fuelled by emotionally driven considerations.

Tree consultants who advise owners are often under an unrealistic pressure to certify a tree as
safe which in turn leads to them being overly cautious and prescribing excessive and invasive
remedial work. The requirement to declare a tree safe is a much higher standard than to
declare a tree unsafe.

Such are the fears of legal action and the concerns over the costs that some landowners are
beginning to feel that the only recourse open to them is to fell their roadside trees. This would
be an environmental disaster comparable to Dutch elm disease and would dramatically alter
our cherished historic landscape.

The available evidence is that very few deaths or serious injuries to the public are caused as a
result of tree failure. The HSE determines that between 5 and 6 people in the UK are killed a
year by trees when trees fall on them and of these only 3 are by trees in public places. This
means that the risk per tree of causing a fatality is about one in 150 million for all trees or one
in 10 million for trees in public places. The HSE’s publication “Reducing risk protecting
people” document places the risk in the broadly acceptable category.

This raises some key questions that need to be answered.



Given the very low level of risk do trees need to be inspected?

The answer must be that some trees do need to be inspected but given the very low level of
the real risk we need to consider the criteria which should determine if trees need to be
inspected.

A safe tree or a hazardous tree?

It is sometimes said that the only safe tree is one that has been felled. Trees are complex
living organisms and it is impossible to say that a tree is safe, yet at the moment many tree
inspections are based on the premise of making the tree safe. This is an unrealistic
expectation and should be dismissed. Given the very low level of risk we should only be
looking to identify obvious visible hazards.

What hazards is it reasonable to be expected to identify?

What should the survey seek to identify, i.e. what is a foreseeable danger? Are we talking
about immediate dangers such as a hanging branch or do we have to look for signs of fungal
decay that may suggest a problem in the indeterminate future?

What level of knowledge is required to make an initial tree inspection?

If it is agreed that what we are looking for are obvious immediate hazards then what level of
experience is required for someone to be deemed competent. Many very competent people
are currently being frightened off inspecting trees because they mistakenly believe they
would not be deemed competent by a court.

How frequent do the inspections need to be?

Land owners recognise that some of them, such as those who open their properties to the
public, have an enhanced duty of care; but for most it is those trees next to the three hundred
and ninety four thousand kilometres of public road where their responsibilities lie.

Conclusion

The CLA supports the production of a defensible national basic standard that would become
the reference of choice in any future court cases, that is proportionate to the real risk, that
addresses the legal, civil and health and safety obligations of all landowners and managers
and could form the foundation upon which those with greater responsibilities could build.

The standard should be such that it will allow landowners to discharge their legal, civil and
health and safety responsibilities without an undue detrimental effect on the environment or
unnecessary costs to themselves or their businesses

What we don’t want is a plethora of conflicting guidance
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THE MANAGEMENT OF HIGHWAY TREES
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Introduction

Highway trees are an important feature of the British landscape and a valuable amenity. They
can pose considerable risks to public safety and for the Highways Agency in England they
require a system for their effective management. This short paper describes the current
guidance for trunk road managing agents and considers some of the assessment criteria and
approaches to risk management that need to be considered by highway managers in
developing an appropriate methodology for tree inspection and management.

The context for highway tree management

The management of highway trees is in most respects no different than the management of all
amenity trees situated in publicly accessible open space. However the Highways Agency has
an interest in only those trees that are within or on the edge of the trunk road network in
England. The trunk road network has evolved since 1958 into two distinct components: 1.
The all purpose trunk roads and 2. The motorways.

All purpose roads include many that are single carriageway and bordered by mature trees
(over 50 years of age) whereas the motorway network is a younger landscape where the trees
have been planted at a distance behind the grass verge and have been subject to a thinning
programme over the years.

Traditionally the inspection and management of highway trees has been guided by the
requirements of the Trunk Road Maintenance Manual (TRMM). The manual is now in the
process of being superseded by the Network Management Manual (NMM). This document is
issued to the Highways Agency’s Managing Agents and describes a series of standards for
the management of all the elements of a modern highway. It begins with this general
statement about the soft estate: ‘Management of trees, woodlands and hedgerows must be
planned to ensure these elements fulfil their objectives and functions as defined in the Design
Manual for Roads and Bridges (DMRB) Volume 10, Section 0, and as set out in the
appropriate landscape management plan.’

It goes on to detail the management approach that should be adopted for highway trees thus:
“Trees are an important amenity feature of the roadside soft estate and their contribution to
the environment is such that they must be retained wherever it is safe to do so. Highway trees
do however have the potential to pose a threat to the safety of road users, pedestrians and to
adjoining property and livestock. Any external signs of decay or deterioration must be
reported by the inspector for action by a qualified arboriculturist.

Trees that lie within falling distance of the highway boundary but located outside the
highway boundary and not in the ownership of the Service Manager are classified as highway
trees as described in Section 154, Highways Act 1980. If such trees are found to be in an
unsafe condition the Service Manager has the power to order the owner to carry out such
work as may be necessary to make the tree safe. If this is not carried out by the owner within



14 days, the Service Manager has the power, in accord with the provisions of Section 154 of
the 1980 Highways Act, to carry out the work and recharge the cost of the work to the owner.

However, trees beyond the highway boundary may be subject to tree preservation orders
(TPO). In these situations The Highways Act 1980 may not apply and planning permission
may need to be sought to remove the tree; discussion with the appropriate Local Authority
Tree Officer must be undertaken.

Qualified arboriculturists must be employed by the Service Provider to carry out specialist
inspections and to advise on signs of ill health or damage to trees. Care must be taken to
ensure the appropriate maintenance of ‘veteran trees’ (trees that are of interest biologically,
aesthetically, or culturally because of their age).’

The Service Provider is the term used to describe the managing agent or highway
contractor/operator as in the case of DBFO Co or toll road operator.

Factors influencing risk decision-making

In order to meet these management requirements a robust risk assessment methodology is
desirable. Some form of assessment criteria is needed and, to facilitate the application of such
a system, a database of tree records and inspection reports is essential. This needs to contain
the following information: species, tree size, characteristics- form, vigour, orientation, overall
crown condition, stem and branch condition, root area and condition, locational information
including soil type, gradient, amenity/conservation value and any actions recommended.

The subsequent risk assessment methodology requires a well defined procedure based on an
analysis of inspection reports.

Defects that have been identified can be ranked for severity and likely impact and given a
priority for action. For highways the risk potential will relate to intensity of use. A highway
that experiences stationary traffic for long periods in the day will have a high risk factor as
will a busy motorway such as the M25’s south-west sector where traffic flows are as high as
200,000 vehicles per day. In an urban highway situation a tree which lies next to a heavily
trafficked road and also is within falling distance of the footway, a cycleway and an adjoining
property will attract a high risk score for potential to cause damage and injury.

Balancing safety with other tree values

Britain’s tree stock is probably under as greater stress today than at any time in recent
memory. The proliferation of hard surfaces, built development and physical damage in the
urban areas has taken its toll. In the countryside intensive agriculture combined with
mechanical trimming of hedges has caused the loss of large numbers of our native
broadleaved trees. Climate change will add further to these damaging effects particularly in
south-east England.

It is against this background that highway authorities must seek to conserve and expand the
numbers of trees in their care. The Health and Safety Executive have contributed to the
advice that highway authorities can draw upon with their useful Sector Information Minute
titled: “Management of the Risk from Falling Trees”. This document suggests an approach
based on a simple tree management standard where tree inspections are only necessary where
trees are situated in busy public places, have structural defects but are deemed to be worthy
of retention. This uses a zoning classification at two levels: frequently accessed by the public



and not frequently accessed by the public. Trees in the former will need periodic, proactive
checks where specialised arboricultural advice is sought in cases where obvious physical
defects are recorded. The document goes on to describe enforcement guidance and how their
inspectors should deal with any investigation of an incident. This is a different approach to
the Highways Agency‘s requirement to inspect all highway trees at least every five years
regardless of their location within the estate.

Conclusion

In summary highway trees must be subject to some degree of inspection and this must relate
to the risk that they may pose by virtue of species, position and condition. Accurate data and
thorough inspection by qualified staff are essential prerequisites to obtaining an acceptable
degree of safety for the public when near trees. In a changing climate and against a
background of a continuously growing economy with targets such as the construction of 3
million new homes (and all the associated infrastructure), both highway and urban trees must
be appropriately managed to maintain their longevity and our enjoyment of them and all they
contribute to our well being.
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TREES RISK MANAGEMENT:
A GOVERNMENT PERSPECTIVE ON RISK AND REGULATION

Rick Haythornthwaite, Chairman of the Risk and Regulation Advisory Council
RRAC (Risk and Regulation Advisory Council):

Summary

There is no research to suggest that trees have become more dangerous in recent times but we
are now in a period of uncertainty in the risk landscape, generated in part through the
criminal and civil courts. This uncertainty has the potential to lead to burdensome
bureaucracy. A resolution in some shape or form is clearly required.

Society as a whole is not complaining about the threat from trees, although the threat to trees
by local authorities and other tree owners responding to the activities of risk entrepreneurs is
receiving increasing attention.

We need to step back, look at the issue again and ask - what is the problem here and what are
the questions we should be asking to get to an appropriate and proportionate solution?

The Risk and Regulation Advisory Council (RRAC)

On taking office the Prime Minister stated his commitment ‘to ensuring policy-making
benefited from a fuller and more rounded consideration of public risk’. Based on a
recommendation from the Better Regulation Commission, he appointed the RRAC as a key
part of his drive to improve the way risk to the public is understood and managed by
government.

The RRAC is set to achieve this through:

*  Working with Ministers and senior civil servants to develop a better understanding of
public risk, and how best to respond to it, through a series of workshops which
consider both good and poor practice

* Working with external stakeholders to help foster a more considered approach to
public risk and policy making

In addition, the RRAC is starting to address the public's appetite for risk - trying to gain a
better understanding of the frequent dilemmas between a desire for greater protection but also
a desire for independence and the ability to continue to take responsibility for one’s actions.

Trees are not the problem

We know that the number of deaths per year caused by falling or fallen trees is very small
(around 6') and much less than the number of people killed by falling on the same level from
slipping, tripping and stumbling (151) or falling on and from stairs and steps (647)°. In
addition, the statistics do not show an upward trend in fatalities caused by trees.

! Forbes-Laird, J (2003). National Tree Fatality Database. Arboricultural Newsletter, No 123, 18
2 ONS (2005): Cause of Death Series, Mortality Statistics
¥ See footnote 1 for source. The statistics have not been maintained since 2003.



There is also no research to suggest an increase in fatalities arising from poor risk
management or a decrease in fatalities caused by good risk management.

The risk that they pose to the public seems, at least within the Tolerability of Risk
framework®, broadly acceptable. The rare event of a tree fatality can temporarily result in the
social amplification of risk through the media but there are no sustained press campaigns
around tree safety.

Trees themselves are clearly not the problem, the public are not demanding action, so why
are we in a new risk landscape?

There appears to be a number of related factors driving a defensive reaction in duty holders.
Legal uncertainty around liability and risk ownership certainly appears to be a contributory
factor. This has been exacerbated by recent challenges to the Tolerability of Risk framework
in the criminal courts which also appear to have contributed to a drive towards increasing
complexity and uncertainty within the tree profession (inspection as well as process).

Risk entrepreneurs thrive in areas of uncertainty and the development of appropriate
standards provides the opportunity to reduce uncertainty quickly and provide an objective
standard which the courts can apply.

Consequences of the new risk landscape
It is in the interest of all to establish a situation where risk is better understood and where the
situation can be improved through tackling the source of the problem in a proportionate way.

Duty holders need to have the certainty of knowing that if they comply with a reasonable
management level, they will not be found negligent when a fatality occurs (bad luck and
accidents are a fact of life).

Experience suggests that ongoing uncertainty could result in increasingly disproportionate
responses to the risks posed by trees, as evidenced by local and national newspapers with
regular reports of trees cut down for “safety reasons’.

The role of the risk entrepreneurs including litigators, insurers and others in influencing
disproportionate responses to tree risk need to be carefully evaluated and questions asked as
to what options are available to reduce the influence of these entrepreneurs and provide a risk
environment which we can all live with.

Are standards the solution?

One response from duty holders to the current situation has been to discuss the creation of a
“formal standard” of tree risk management with BSI (British Standards). A key aspect of this
initiative is to create a standard for tree risk management in order to adjust to the uncertainty
created by the new risk landscape.

* The Health and Safety Executive (HSE) incorporated the ALARP principle including the cost-benefit analysis
implied by the “reasonably practicable” and “gross disproportion” concepts into their inspections,. This was
developed into The Tolerability of Risk (TOR) framework. Health and Safety Executive (1988) The Tolerability
of Risk from Nuclear Power Stations. HSE Books, Sudbury.



There are a number of key questions here:

What outcome are we aiming to achieve here?
Is there certainty for the duty holders that if having followed the standard an accident occurs,
the duty holder will not be held liable for the event?

This requires the judiciary to accept the standard. However, the evidence suggests that the
judicial system has the capacity to throw into disarray a matter that has been settled for
decades. The creation of a standard is unlikely to change this situation. Additionally, if the
standard is created without proper comprehensive engagement of all stakeholders it runs the
risk of being ineffective.

Who are the winners and losers from standard setting?

We need to carefully consider who bears the cost of a new standard and who benefits. This
will depend on how the standards are constructed (prescriptive, principle based etc), and how
they are subsequently interpreted.

What are the alternatives and have they been explored — including combinations of
interventions?

These can be a return to the Tolerability of Risk framework, codes of practice, guidance®,
statement of principles. There is also the requirement to consider how much responsibility
individuals should take over their own actions when near trees and mitigate their own risk
wherever possible.

It may be that combinations of interventions would be more effective to ensure a light touch,
flexible approach that can be modified in response to changing circumstances.

What are the risks to developing and implementing standards?

Once standards are in place, they change the nature of the risk landscape with implications
for insurance and litigation. If they are not effective, they cannot be easily undone and the
cost of bureaucracy and inspection remains greater than it would be.

The risk associated with all other potential interventions also needs to be considered.

Unintended consequences of intervention
In addition to the risks there is the potential for unintended consequences of intervention as
follows:

- Barriers to entry into the tree inspection profession, as knowledge of the standards may be
limited to specialist tree inspectors.

- Increased perception of risk by duty-holders, as the existence of standards indicates that
the risk is important enough to be standardized.

- Increase in the degree of tree risk management, which seems unnecessary considering the
small size of the risk.

We need to step back and analyse the issues

® Davis, C., Fay, N. and Mynors, C. (2000). Veteran Trees: a Guide to Risk and Responsibility. English Nature,
Peterborough, UK



What is the real risk we are dealing with and how can we get to the desirable outcome
without creating unnecessary burdens and reducing the enjoyment and benefits society
derives from trees.

Conclusions

1. There is no research to suggest that trees have become more dangerous in recent times but
we are now in a period of uncertainty in the risk landscape, generated in part through the
criminal courts. This uncertainty has the potential to lead to burdensome bureaucracy and a
resolution in some shape or form is clearly required.

2. It is in the interest of all to establish a situation where risk is better understood and where
the situation can be improved through tackling the source of the problem in a proportionate
way. The role of the risk entrepreneurs including litigators, insurers and others in influencing
disproportionate responses to tree risk need to be carefully evaluated and questions asked as
to what options are available to reduce the influence of these entrepreneurs and provide an
environment which we can all live with.

3. One response from duty holders to the current situation has been to discuss the creation of
a “formal standard” of tree risk management with BSI (British Standards). The aim of this
initiative is to create a standard for tree risk management in order to adjust to the uncertainty
created by the new risk landscape. What is the real risk we are dealing with and how can we
get to the desirable outcome without creating unnecessary burdens and reducing the
enjoyment and benefits society derives from trees.
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THE ROLE OF BRITISH STANDARDS IN TREE MANAGEMENT
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Summary

BSI British Standards has responsibility for the production of British, European and
international standards. The process in developing a new standard or reviewing an existing
standard is explained. B/213 Trees is the Technical Committee responsible for BS3998:1989
Recommendations for Tree Work; BS4043:1989 Recommendations for transplanting root-
balled trees and BS5837:2005 Trees in Relation to Construction - Recommendations. A new
standard - BS 8516:200? Recommendations for tree safety inspection - has been drafted and
will shortly be issued for consultation.

BSI background

BSI British Standards (BSI) is the UK's National Standards Body. It represents UK economic and
social interests across all of the European and international standards organisations and through
the development of business information, solutions for British organisations of all sizes and
sectors. BSI works with manufacturing and service industries, businesses, governments and
consumers to facilitate the production of British, European and international standards, but it is
an organisation independent of government or business interests, it being constituted by Royal
Charter.

BSI is a non-profit distributing organisation, which means that any profits are reinvested into the
services it provides.

Key facts

The products of BSI include formal standards, online and electronic information, interpretive
guides and books and professional services. Some of these are available through a subscription
service.

BSI has 27,000 current standards; this equals one for every 59 businesses in the UK.
BSI standards cover everything from accounting to zoom lenses.
There are approximately 6,000 standards in development at any one time.

The price of a standard reflects its complexity; the price range for BSI standards is £5 -
£1,150.

Over 130,000 BSI standards are sold each year in hard copy alone.

0 6,000 people from 1,800 organisations are involved in helping BSI to make approximately
1700 standards each year.

o Over 14,000 organisations are engaged with BSI every year; this is equivalent to just under
9% of all UK businesses.

0 The use of standards contributes £2.5bn to the UK economy.
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Committee Structure

SSPC Committee

Standards & This internal BSI committee has overall responsibility for the
Sector Policy production and review of standards. It will assess the scope and need
Committee for new standards and the appropriateness of reviews. It will assign
projects to the relevant technical committees and allocate BSI editing
resources.
Technical B/213 Trees

The membership of this committee is of relevant organisations. It has

Committee responsibility to manage the development and review of standards and

the setting up of working groups to achieve this. The scope of this
committee is currently tree work and trees in relation to construction.

Drafting panels

Drafting Panel

As their name suggests, these groups produce the text for the standard.
As such their existence is limited to the production/review of a
standard. Their membership is of appropriate individuals rather than

organisations.

Project process

1.

Initiation - A project can be proposed by anyone, inside or outside BSI. It will be assigned
to the relevant BSI technical committee and assessed for its worth versus the existing
committee work programme. If acceptable a brief, including a draft title and scope, will
be developed and with the proposer of the project the committee will prepare a case for
BSI consideration.

Acceptance - It is up to BSI whether the proposal is considered to be suitable for
acceptance and that the potential users have been identified. The Standards and Sector
Policy Committee will establish the resource demand for BSI and for the technical
committee versus other areas of work. Editorial support will be allocated and a timeframe
will be set for completion of the work and publication.

Drafting - A drafting panel will be convened and assess the technical aspects of the
proposed standard. They will agree a title, scope and framework. Drafting of text will
proceed until a technically correct draft is compiled which achieves consensus within the
group.

Consultation - Once the technical committee approve the draft it will be released for
consultation (usually 2 months). This will be announced in BSI’s monthly publication
Update Standards. Comments are collated and circulated to the technical committee.
Comments resolution - The technical committee establish a resolution panel to review all
the comments. Text changes are agreed within that group before the technical committee
are asked to approve the text for publication.

Publication - The new/revised standard will be published and could be linked to other
British Standards or BSI product. It might be possible to launch the standard at an
appropriate event.




Technical Committee - B/213

The membership of this committee is currently under review to secure active representation
from an appropriate range of bodies. The Chairman of the committee is Mick Boddy
M.Arb.(RFS), F.Arbor.A, MICFor.

Standards within B/213

With about 35 British Standards (in total around 65 parts) and in excess of 20 international
standards applying to arboriculture it is interesting that only three existing standards fall
within the scope of B/213.

1. BS 3998:1989 Recommendations for tree work
This British Standard gives general recommendations for tree work, including safety
precautions; preparations for wound treatment; bracing materials; techniques for applying
nutrients and improving soil physical conditions; chemical treatments; and a method for
protecting a large tree to be used as an anchor.

This standard is currently under review and will give recommendations for deciding, and
where necessary, carrying out treatments for established trees. This includes having
regard for the safety of persons and of property, tree work designed to sustain their
longevity and their value for amenity, landscape, biodiversity and heritage.

2. BS 4043:1989 Recommendations for transplanting root-balled trees
This British Standard gives recommendations for techniques for transplanting trees which
are to be moved with a ball of earth around their roots. Particular attention is given to
trees whose combined size and weight is such that special equipment is needed to effect
the operation. The standard describes their preparation and aftercare. The techniques
described apply also to large shrubs.

3. BS5837:2005 Trees in relation to construction - Recommendations

This British Standard gives recommendations and guidance on the principles to be
applied to achieve a satisfactory juxtaposition of trees with structures. This standard
recognizes that there can be problems of development close to existing trees which are to
be retained, and of planting trees close to existing structures. This standard sets out to
assist those concerned with trees in relation to construction to form balanced judgments.
It does not set out to put arguments for or against development, or for the removal or
retention of trees. Where development, including demolition, is to occur, the standard
provides guidance on how to decide which trees are appropriate for retention, on the
means of protecting these trees during development, including demolition and
construction work, and on the means of incorporating trees into the developed landscape.

Tree Inspection

In September 2003 B/213 recognised the value of considering a standard on tree inspection -
a subject which was common to both BS5837 and BS3998. It was suggested at that time that
a framework be considered to provide guidance on a broad range of inspection objectives e.g
development, health, safety, subsidence. Work commenced in 2007 to draft a standard
focused on tree safety inspection.

BS 8516:200? Recommendations for tree safety inspection
This draft British Standard addresses considerations arising from the need to inspect trees
in order to assess, and if necessary reduce their potential for structural failure. This



standard does not apply to other risks associated with trees (such as obstruction of
highway visibility, slip and trip hazards and tree root damage to buildings). It is aimed at
tree owners and managers, and at all those designing tree inspection regimes and
undertaking tree inspections.

A draft has been approved for consultation and this will be available from 1 June 2008 on the
BSI website at http://drafts.bsigroup.com. The consultation will close on 31 July 2008. This
is the opportunity to contribute to the development of this new standard.
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HOW SAFE IS SAFE ENOUGH?
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Summary
This note:
e examines the legal framework for ensuring that risks engendered by trees are
adequately controlled;
e describes a framework for achieving the necessary trade-offs between benefits to
society and ensuring that people and things they value are adequately protected; and
e recommends that:

i. the Tree Safety Group should produce an authoritative code of practice
describing the measures necessary for balancing the risks brought by trees
against the benefits that they engender.

ii. the above code of practice should be compatible with the procedures,
protocols and criteria adopted by Health and Safety Executive for securing the
health and safety of people from risks arising from work activities.

iii.  civil liability claims pertaining to trees should be tackled by showing that
adoption of the above recommendations affords a proper management system
for addressing risks.

Background

Trees provide enormous social, communal, environmental, and economic benefits to society.
They not only make life more pleasant but are essential to the maintenance of life on the
planet. Yet there are anecdotal stories that they are being unnecessarily destroyed in our cities
and parks because of fears of civil liability prosecutions. Of course, trees are not without
risks, for example, falling branches may injure or kill people and roots may cause damage to
nearby buildings. But the risks are far outweighed by the benefits. What is needed is a
framework for the targeting of action to reduce the risk and ensuring that any action taken is
commensurate to the risks.

Such a framework has been produced by the Health and Safety Executive — the unitary body
responsible for securing the health and safety of people from risks arising from work
activities. This framework was published by HSE in 2001, in a document entitled ‘Reducing
Risks, Protecting People’® (known as R2P2). It was developed in part to give guidance to
duty holders on how to comply with the broad general duties imposed by the Health and
Safety at Work Act on those creating risks from work activities to ensure, so far as is
reasonably practicable (SFAIRP), the health and safety of people that may be affected by
their activities. Case law has established that compliance with duties qualified by SFAIRP or
similar qualifications (such as ‘as low as reasonably practicable’ (ALARP) is achieved when
there is gross disproportion between the quantum of risk engendered by a hazard and the
sacrifice (in terms of money, time, or trouble) involved in reducing the risk. In practice this
requires duty holders and regulators enforcing such legislation to decide how safe is safe
enough.

! Reducing Risks, Protecting People; HSE’s decision-making process; HSE books, PO Box 1999, Sudbury, UK
2001; http://www.hse.gov.uk/risk/theory/r2p2.pdf




HSE’s Framework

This takes the form of an iterative five stage decision-making process. In stage 1 a hazard is
framed so as to encompass the views of the stakeholders and assesses the risks to them and
things they value. Stage 2 examines the options available for managing the risks and their
merits. In stage 3 a decision is adopted on the basis of this data. Under stages 4 and 5 the
decision is implemented and evaluated.

‘Reducing Risks, Protecting People’ describes in detail where relevant, the protocols,
procedures and criteria associated with the various stages. The following are of particular
importance:

Risk assessment:

This technique is used in stage 1 to characterise the risk to people and things they value. It is
usually carried out in relation to one or more hypothetical persons (which describes an
individual who is deliberated posited in some fixed relation to the hazard — e.g. the person
most exposed to it, or with some assumed pattern of life). For example, the annual risks of a
branch falling from a particular tree on a visitor in a park could be assessed in relation to the
time that a person is present under the tree on average over a period of a year. The risks to be
considered should arise out of reasonably foreseeable events and behaviour and should be
under the control of the duty-holder. They should not be trivial or arise from routine
activities associated with life in general. Where risks (or the control measures advocated)
give rise to societal concerns, duty-holders may also need to take these into account.

Uncertainty:
This permeates all risk assessment and the procedures for handling it are illustrated in Figure

1. The vertical axis represents increasing uncertainty in the likelihood that the harmful
consequences of a particular event will be realised. The horizontal axis represents increasing
uncertainty in the consequences attached to the particular event. At the upper left corner,
where uncertainty is relatively low, a risk assessment can be undertaken by making
assumptions to fill gaps in knowledge and the robustness of the assumptions tested by various
methods. This option is not available as one moves along the axes. Uncertainty in these
circumstances is tackled by making assumptions that are precautionary in nature.

Analysis of costs and risk reduction:

This is required in Stage 2 and is an important part of assessing the merit of a particular
action. The analysis may be of varying sophistication and complexity and may involve a full
cost benefit analysis (CBA). Where the latter is used, an explicit valuation is placed on the
benefit of reducing or avoiding a risk. In practice this achieved by putting a value on the
benefit of avoiding a fatality (VPF). The benefits of reducing or avoiding other risks, such as
a major injury, are calculated by comparing how society rates the harmful consequences of
these risks relative to the risk of death. The VPF for 2007 was £1,573,000. More details on
the technical conventions used by Government in conducting CBA have been published in
guidance from HM Treasury?

Tolerability of risk:

This is the framework adopted by HSE in stage 3 for achieving a trade-off between the risks
that people are prepared to take to enjoy the benefits it brings about. Such a trade-off is
tolerable only if precautions have been taken to mitigate undesirable effects. The framework
is illustrated in Figure 2.

2 HM Treasury Appraisal and Evaluation in Central Government The Green Book TSO 2004, London.
http://greenbook.treasury.gov.uk/





